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CONSIDERATIONS 



On the Legality of 

General Warrants, &c, 

THE Propriety of a Parliamentary ReguU* 
tion of the Ejjercife of General Warrants, 
cither by a Declaration of the Law as it now 
ftands, or the Enaftion of a new Law, is one of 
the moft important Queftions that the prcfent 
Times have afforded. It becomes the more in- 
tercfting, from the Arrival of that Time, whea 
we have been made to cjfpeft' a Rei^ew^l of th? 
Queftion in .Parliament. 

The Public has already been entertained with^ 
feveral ingenious and elegant Treatifes on thi$ 
Subjeft : But as thefe Sheets are folcly intcndecj 
to convey the Sentiments of an Individual, ab- 
ftrafted as-niuch as pofiible froin every Con(idcr» 
>tion of Perfons or Party, he means not to at- 
tempt a regular Reply to any of thofe Perform^ 
ances, unlefs fo far as the Matters contained ia 
them may occur in the Courfe of his Obfervat* 
tions. To thofe he will give the beft Confidera? 
tion that plain Fafts and unadorned Reafoning 
C^n ^^ord» when oppofed (o lively T)iought and 

8 clFg4n{ 
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' elegant Expreffion. If any late Produftion fliould 
contain other Matters, unconnected with the Sub- 
jeft of this Paper, however popular, however 
nhifreprefented in Faft or Argument they may 
be, he will not deviate from his Plan in the Pur- 
fuit of them : He will leave to the Writer, who- 
ever he is, all the Glory of mifleading the Igno- 
rant, and inflaming the Faftious, and will reft 
aflfufed that the Deception will extend only to 
fuch. . Above all, he will avoid the Agitation of 
private Charafter. Ashe writes not for the Pur- 
pofes of Fadion, or the Huzzas of a Mob, the 
Public muft not expeft that he will, at the Ex- 
pence of Humanity^ Honour^ and Truths endea- 
vour to fet off his Work with Ornaments of 
that Sort. Even tho' a late Writer fhould, ia 
the moft groundlefs and indecent Manner, have 
made the Vilification of a great and refpeftablc 
Perfon the chief Purpofe of a long and laboured 
Production, he will check the honeft Indignation 
which fuch Calumny, unparalleled for its Falfe- 
hood and Effrontery, muft raife in the Mind of 
. every feeling Perfon. He will not defert the 
grand national Objeft of his prefent Attention, 
even to purfue the pleafing Path of the Vindica- 
tion of an injured Charafter. He leaves it to the 
Juftice and Humanity of every Individual to in* 
quire into the real "Truth * of any of the Infinua- 

tions 

* It is the undoubted Right and frequent PraQice of 
the Judge who is to try a Caufc, when he thinks any 
Word in the Record improper, tofummon the Attornies 
on both Sides, and direi^ an Amendment. If the Alter- 
ation is immaterial^ no Injury is done^ and ufelefs Ob*p 

jedions 
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tions thrown out in the Coiirfe of that Work a- 
gainft the Charafter alluded to; and hopes, that, 
until he can make fuch fatisfaftory Inquiry, every 
one will fufpend, at leaft the Credit which he 
might otherwife give to bold Affertion and de- 
ceitful Argument, and receive every fecret Ac- 
cufation it may contain with that Diftruft, which 
is due to the mofl: envenomed Rancour and Ma- 
levolence that can exill in the human Heart. Far 
lefs will the Author of thefe Obfervations fufFer 
his own Pen to become the foul Channel of con* 
veying to the public Senfe the Filth of every falfe 
Charge or malicious Infmuation thatcah ferve to 
afperfe the Charafter of any Individual, of what 
Party foever he may be- 

In confidering the Propriety of a Parliamen- 
tary Regulation of the Exercife of General War- 
rants, two Objefts of Inquiry chiefly demand our 
Attention : i ft, Whether in any, and in what Cafes, 
fuch Warrants are at prefent agreeable or con- 
trary to Law, for according to that any Declara- 
tion of the Law by Parliament muft be direfted ? 
and how far the Liberty of the Subjcft Remands 
further Security in that refpedl by a ne\y Law, in 
cafe the prefent Law (hould appear defcftivc ? 

jeftions prevented. IfmateriaU the Parties are at Liberty 
either to apply to the Court before Trial, or to move in 
arreft of Judgment after it. Of this Nature was the 
Altei^tion in queftion. Such an Alteration in the Re- 
cord is frequently made by the Court itfelf. I leave to the 
Public to judge how fairly it is reprefentcd; yet it is c- 
qually fair with every other of the Fads colledied with 
fp much Induftry in the Courfc of that Work. 

B 2 2dly, 
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idly. What IS the proper Mode of a parliartiett*- 
tary Declaratiorr of the Law, in the Event that 
fuch Declaration fhould appear fufficient^ with- 
out any new Law f 

With regard to the firft of thefc Queftioos, the 
Legality of the Warrant is objefted to op two 
Grounds, ift, On account of tlie general Defcrip- 
tion of the Offenders j and, iidly, As containing ah 
.Order for the general Seizure of Papers. Thefc 
ObjeAiorts require feparate Cohfiderations. In 
all the Arguments that have been ufcd agaiftft 
General Warrants, the Illegality of a general De- 
fcription of the Offender has been aiTumed as an 
Axiom on one Side, and rather too eafily admit- 
ted by the other. It is taken as a felf-evident 
Propofulon, that thefe Warrants are illegal in 
^very Cafe, unlefs where the Safety of the State 
is concerned^ No one has yet dared direftly to 
doubt of that Truth. Will it not then be deemed 
arrogant indeed if I prefume to entertain a Doubt 
of a Dodtrine fo univerfally received, and to dif- 
fcnt in Opinion both from the Propofition itfelf> 
and the Exception added to it i 

All the Labours of the Leffer upoH Warrants^ 
i&c. have not produced a fingle legal Authority 
in fupport of the Illegality of thofe Warrants ; 
(I muft be forgiven if I cannot confider the 
Obiter Diiium of a Judge at Niji Prius as an Au- 
thority in ft Point of this Nature). I am at Li- 
berty therefore to prefume that no Authority 
' wharfocvcr can be found for this Purpofc. 

In 
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in Point of Argument and Reafon^ the only Ob- 
jedion is the Danger to which that Form of War^^ 
rant fubjefts every innocent Pcrfon; ** It leaves it 
" (it is faid) in the Power, and at the Difcretioa 
« of every Officer, to feiic any one he thinks 
** proper i and the Innocent are no lefscxpofed 
** to be arretted under that Warrant than the 
•* Guilty." Such is the general ObjeftionS 
how IS it founded in the rtal Nature and Extenc 
of the Warrant ? 

The Warrant contains a fpecific Dcfcrip* 
tion of a particular Perfon ; that too, which 
of all others, is folely and peculiarly appli* 
cable to him, the Commidion of the Offence^ 
How can a Warrant to arreft the Author or 
Printer of a certain Paper^ extend to any ont 
who is not the Author or Printer ? Is it not k 
Jpecj^c and cxdufive Defcription of that Pcrfon 
alone ? If the Meffengerj or other Officer, arrefts 
an innocent Perfon under fuch a Warrant, he 
afts no more under the Authority of the 
Warrant, than if, under a Warrant to arreft 
John Wilkes J Efqj be had taken up any one 
of a different Name. If an Officer is difpofed 
wantonly to trangrefs his Warrant, he may do fo, 
where it is the moft (pccial that can poflibly be 
penned, or even without any Warrant at alL 
The Qucftion, therefore, is not whether a ge- 
neral Warrant is not liable to ht ahufed by the 
Officer ? but, whether it gives him Authority to 
do fo, or confines the Execution of it to the Of* 
fender alone ? Where then is this inb&ent^ this 
necefary^ this jnnaJe Danger to the public Li- 
berty in the Form of thofe Warrants r 

The 
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The flighted ConHderation will point out to us 
Variety of Cafej, in which fpecial. Warrants can- 
not poffibly be ufed ; many others may occur 
which human Wifdom cannot forcfee. I^ then 
the Guilty to efcape, becaofe no nominal Dc- 
fcription can be given of him, or is it lawful, 
in fuch Cafe, to grant a Warrant defcribing him 
by other Marks peculiar to him alone ? Suppofe 
a Murder is committed by a Perfon, whofc 
Name is unknown in that Part of the Kingdom ; 
what is to be done ? Is the Murderer to be left 
to efcape, becaufe a nominal Warrant cannot be 
iffbed againft him? Would the Law, in fuch 
Cafe, hold a general Warrant to arreft the Per- 
fon guilty of the Murder, to be illegal, and a 
Violation of the Liberty of the Subjed ? Surely 
not. The Cafe of Murder is put only as an 
Example : The Reafon, indeed, may perhaps be 
ftronger there than in any other Offence, except 
fuch as refpeft the Peace or Commerce of the 
State ; but the Principle extends equally to every 
other Crime. Many other fuch Cafes, where 
nominal Warrants cannot poffibly have Effed:, 
mwft occur to the Imagination of every one. 
How dangerous then would any Law be which 
ihould tie up the Hands of the Magiftrates, and 
conBne their Authority to that fpecial Form ! 

To thefc Arguments, drawn from the Nature 
of the Warrant itfelf, and the Variety of Cafes in 
which it may be neceffary, I muft infift on the 
lacit Approbation of thofe Warrants, by the 
Court of Kiffg^s Bench, on all the Occafions, when 
they have come by Hakas Corpus before the 
Court. It is faid, indeed, that the Silence of 

the 



t 7 1 

f 

the Court proves nothing, becaufc that the Jtklges 
do not ufually give Attention to the Form of the 
Warrant, unlefs where a Difcharge is prayed 
on Account of any Irregularity therein. Yet, 
in the Opinion of an honourable and learned 
Member, who, in fpite of Detraction, will be 
ever revered, as excellent . in private Character, 
eminent in Parliament, eminent in the Know- 
ledge, and very high in the Prafticc of the 
Law, fuch Acquiefcence, if not warranted by 
the Opinion of the Court that the Warrant was 
legal, implied a Breach of Duty, and confequent* 
ly a Breach of Oath. It is faid that the Court 
is not to fearch for Irregularities and Defedts^ 
but only to judge of thofe complained of to 
them. This Dodrine I can by no Means adtnic 
to be true. The Pradice other wife is frequent, 
Queftions of Law are frequently determined in 
favour of one or other of the Parties upon Rea- 
fons never thought of at the Bar. Obje£tions to 
Pleadings (of all others the mofl: undeferving of 
the fpontaneous Interpofition of the Judges) are 
often taken and determined by the Court, tho* 
negledled by the Counfel. Whoever will look 
into the Reports, or attend the Courts of Law, 
will find the Truth of this Affertion. But whe- 
ther it be fo or not in other Matters, in the Cafe 
of .Prifoners brought before the Court by Ha- 
beas Corpus, and who, by Of-dir of the Court, 
are to be difcharged, or detained in Imprifon- 
ment, either in the Cuftody of a public Goaler, 
or of the Bail (for Bail being a Reftraint of Li- 
berty, is confidered in Law as an Imprifonment, 
^nd the Perfon to be in the Cuftody of his Bail) 
I flioyld cle<irly think, that the Court is bound 

to 
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to attend to every Circumftanccof the Commlt- 
meru^ and, if the Perfoa is illegally imprifoned,, 
to difcharge him. If the Commitment is illegal 
what Right has the Court to take Bail ? The Lav\r 
fays he is a Free Man ; can the Court then legally 
detain him under any Reftraint ? If a Prilbner was 
to be brought before the Court by Habeas Corfus^ ' 
committed by a Perfon who was no M^giftrate, or 
without any Offence fpecified in the Warrant, an4 
on fuch Commitment was, from his own Igno^ ^ i 

rancv% or. that of his Counfel, to offer Bail, would 
It be excufeable in the Court to take Advan- 
tage of that Ignorance, and detain him under 
an Imprifonment which the Law declares is 
abfolutely illegal ? If then it is the Duty of 
the Court to difcharge every Prifoner brought 
before them under an illegal Commitment, is 
not every • Inftance where they have done other- 
wife in the Cafe of general Warrants, an Autho- 
rity in Favour of the Legality of that Form of 
Warrant ? This at leaft muft be allowed, evea 
if the Inattention of the Court, in point of Fa<5t, 
was to be admitted, that the Illegality of the 
Warrant is not of fo grofs a Nature as it is re- 
prefenced to be ; for no one, I believe, will go 
lb far as to fay that the Court can legally detain 
in Cuftody, a'Perfon committed by a Warrant, 
the lilcgality of which is fo glaring, as muft 
ftrike every one at the firft Blujh. But whatever 
Inference may be drawn from the Silence of the 
Court, ic is impofllble to deny that which arife$ 
from the Acquiefcence of the Counfel in the Le- 
gality of fuch Warrant, in every Cafe where 
they have prayed AdmilTion to Bail^ inftead of ^ 
Difcharge ; and in the Multitude of fuch Com- 
iBitments that have been brought before the 

Court, 
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Cpurt, not a fingle Inftance is to be found where 
a bifcharge was prayed on account of that Ob- 
jeftion to the Validity of the Warrant. 

If then there is no legal Authority againft the 
Validity of fuch Warrants j if the Danger to the 
Subjeft is a mere Phantom of Imagination ; if 
general Warrants are neceflary in many Cafes, 
even of Mifdemeanor -, if the Silence of the Court 
df King^s Bench^ and the Acquiefcence of Coua- 
fel> is an Admiflion of their Opinion, may I not 
on thofe Grounds prcfume to defend the Legality 
of the Warrant in quedion ? 

Thofe who To warmly maintain the contrary 
Doftrine, admit the Exception of Cafes of Tfea- 
fon ; but if their Principle is juft, it extends to 
T reafon as much as any other Cafe, and the Ex- 
ception is abfurd. Ate not the Innocent expofed 
to the fame Danger from the Generality of the 
Warrant in Cafes of Treafon, as where the Of- 
fence is only a Mifdemeanor ? Can the public 
Safety ever require a general Warrant, where a 
Ipecial Warrant can be ufed ? The Diftindkion, 
therefore, if there was any, could not be be- 
tween Cafes of Treafon and other Offences, but 
between thofe where fpecial Warrants can, and 
where they cannot be cficftual to lay hold on the 
guilty Perfon. 

r 

After all that has been faid, I will admit that 

i by no nicans approve of general Warrants where 

"fpecial can be of Effed ; becaufe the Want of a 

C nominal 



nbminal Defcription may undoubtedly W fomt* 
times the accidental Means of bringine innocent 
Perfons into Trouble, without any bad Ititcntiota 
either of the Magiftrate or Officer. I allo^ 
tjxercfore the Preference of nominal Warrants ill 
point gf Expediency 5 tho* general Rules of Law 
cannot. fo yield to particular Circumftahccs as td 
depend on the mere Poffibility of ztt Triconvi- 
nie.nce -, the Incon^^ertience rob of the mdft triffing 
Nature, becaufe if executed on the guilty Perfon 
i^p Injury is done ; if on any other, it is i^ithout 
the Sandlion of the Warrant, the offending Offi'' 
ccr is amenable to the Law, and a Jury of his 
Qountry will give due Satisfadion to the Party 
in^4]|[ed. 

Ij h^ been aflerted, that general fVarrants \mt 
been frequently condemned ly firmer Parliaments. 
The Writer Aould have fupported his Affernoil 
by Examples. The Refolution in Scroggs^s Cafe, 
the only one cited to this Kirpofe,is not at all ap^ 
plicable to the general Warrant now in queftibn. 
In ih^t of ScroggSf not only the Perfons were not 
Ipecified, but even the Offence left in general. It 
gave Authority to arreft the Authors, &fr. of all 
feditious Libefs, fc?^. which fbould thereafter he fu* 
tJiJhHd. So that it not only left it to the Officers 
to judge what Papers were libeltoas, what not, 
but extended to Offences not yet committed. } 
nee^ not obferve on the manifeft DiQferehcc be- 
twecn that Warrant and the prefent j yet the pu- 
blic has been made to believe it a Cafe dirdftly ix^ 
^Qodomtiation of that ifiued by Lord BuUfax. 

From 



JFrotn tl|C above PremiflTcsi thefc ConcIuHons 
ACcdTar il y . folio v^ l ft f ?^^' general Warrants for 
t^e Seiz^e of Offenders are not contrary to Law ; 
and therefore If the Parliament is to make any 
Declaration of the Law in this refpeft, it muft 
be in favour of tfie Warrants. 2dly, That there 
i^ nothing dangerous tq the Subjedt in that gene« 
ral Form of Warranty that in many Cafes fuch 
"^Yarrants are neceffary | that it is impoffiblc for 
all the Wifdom of human LegiClation to forefee 
\n wha^t Cafes they may be neceflary, in what not» 
as it does not depend on the Degree of the Of- 
fence, but the Circumftanccs of particular Cafes; 
* (bat a Lata therefore to regulate and reflrain the 
future Exercife of fucb Warrants^ might he produc- 
tive of the mofi inconvenient and fatal Confe^uencesi 

With regard to the general Seizure of Paperst 
my Notions of the Law are very different tron^ 
^ofe I have fubmitted on the firft Objeftion ; for 
as I cannot form to my Igiagination any legal or 
political Reafon that can require the Exercife of 
that Power on any Occafion whatfoeveri I muft 
diink it illegal in evc^ry Cafe, even that of High 
'iTreafon, or other public Danger. The Seizure 
of all Papers. relatiQ|g to a Fad already commit* 
t^d, or to b^ afterwards carried into Ks^ecu'tiony 
tnay pften be iDCceflary to detedt the Guilt of the 
one, or prevent the Perpetration of the other. 
§ut the general and undiftinguilhmg Seizure of 
^ Papers whatfocvcr, whether of 9^ . public qr 
private Nature, whether cpnncdcd with the Ob* 
j|.cA^gf Inquiry or not, can never be ncceflkry, 
4nd 0|f courfc fan never be lawful. Xbe Pradice 
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of fuch Warrants, for the general Seizure of Pa- 
pers, feems to have arifen in' th« Hiarry and In- 
attenrion of Offiee, The ftrft of that Swt is fald 
to have been iffued by Lord Townjhind ; a Mi- 
nifterof whofe Attachment cotiieLa^^, Liberty, 
and Conftitution of his Country, no doubt waa 
ever entertained, and which the Defender of the 
Minority I am perfuaded would not be the Per- 
fon to fuggeft. Since that Time it has been the 
uniform rraftice of the Office in every Warrant 
to inferc an Order for the general Seizure of 
Papers. If the Principle I have adopted is true, 
it extends equally to all Cafes, arid therefore 
every Inftancc where fucb Warrant has beea ufcd, 
the Illegality and the Break of the pubfick Secu- 
rity is the fame. If the Liberty of the Subjeft 
ha.sbecjj thereby violated in one Cafe, it has been 
lb in all. If one Cafe dcferves Condemnation^ 
it is requifite in all. 

, The Author of the Letter upon ff^arrants^ 
(fc. has in this, as 'well as every other Subjeft of 
his Work, adopted a moft groundlefs Principle ; 
all the Arguments and Conclufions founded on 
which muft fall with the Principle itfelf. • No 
Mau, fays he, is to furnijb Evidence againji him^ 
Jelf y therefore the Seizure even of Papers relating 
to a Cricqe comniitted by him is unwarranted by 
Law. A general Rule of Evidence is* here af- 
fumed. Let us fee what is meant. Does it 
mean that no Man is to be compelled to give 
Tcilimony out of his own Mouth agalnft hlmfelf, 
to- produce Pape*rs or Goods, or in (hort to do an/ 
Aft for his own Convidion ? If fo, I admit the 

Propofition. 
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Propofition . The Law, tmt of Tendcrnefs to the 
P^rty acciHed^ has adopted the Maxim. It will 
not rediice any one into a Situation the moft try- 
ing to Huinanicy , ^here he Hes expofed, if goilty',* 
to all the Temptation of Perjury, or mufl: be the 
Inftrument of proving his own Guilt, andwhere, 
«^en if innocent, his Evidence would be received 
with the higheft Diffidence. 

But becaufe the Law, from Motives of com- 
panion, will not oblige the Party charged to pro- 
duce any thing againft himfelf, does it follow 
that every thing in his Pofleffion is facred, and 
that nothing found in his Cuftody is to be ufcd iit 
Evidence by his Accufer ? Does not the daily 
Prafticc prove the Falfity of that Idea ? Are not 
Perfons arrefted on Sufpicion of Felony cpnftant- 
ly fearched ? Are not the Papers or Goods fotmd 
Upon him produced in Evidence againft him ? 
Is his Houfe more facred than his Perfon ? Is his 
Glofet protefted, when his very Pockets may be 
rifled ? Is not the Praftice and the Right of 
fearching Houfes for ftolen Goods univerfally ad- 
mitted ? Are not the very Letters, nay the Con- 
feffions of the Accufed, ufed in Evidence of his 
Guilt? Where then is the Rule of Law, where 
the Principle, that no Man is to furnifh Evidence 
agninfthknfelf ? He is not to be compelled to do 
' it by his own Aft ; but the Profecutor is at Liberty 
to avail himlelf of whatever-he can fihd in the 
Houfe, on the Perfon, under the Hand, or evfen 
f^<>m the Mouth of thiacctrfcd, to pro^^e theTroth 
cif his. Charge. Wiiere then is the Indecency oP 
f|id Avowal of the Secretaries of State in their 

Lettc 
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Ldtfr to Mt. fTifkes^ that thqr ihwidkeqi fudi 
jpspecs us iCAdedi to a Proof of his GuUc ? Tbe 
\ixw amborkfcd them lo feiz^ iiU fucb^ and fo 
produce xhem in Evident at the Trials If ihey 
were, uot legal £vidf>n{:e, why 4id mot Mr. 
Wtlkes^ Cpu^cl objeft xo the reading ^rf thc^n I 
They were not Mei> lo overlook or iicgled aoy 
Qbjedion that had th^ kaft Found^(ioii in Law^ 

The Cafe of jUgirnon Sidn^ has been cited aa 
a glaring Example of the Iniquity of making 
Vie of Papers, ieized in one's Houfe, in £vi- 
ctence agaipft him. I refer (he impartial In^ 
^irer to the Cafe itfelf. He will there* indeed* 
fte a Scene of Iniquity and Qppreffion of thf 
blackeft Dye \ but he will find the Injuftice not 
to have cpnfifted in the Ufe of Evidence fpun^ 
in the Houfe of the accufed^ but that thofe Pa^ 
pers, produced in Evidence, realty contained nci 
freafonable Matter, though they were conftrued 
an Overt rA6t of Treafon^ and, as fucb, to Sup- 
ply the Plaee of another Witnefs, The Comps^^ 
i^ifoA of a Cafe we wifii to qiagnify to otheri of a 
moft grofs and atrocious Nature, may ferv^ to 
ippofe on thofe who are difpofed to take all oil 
the Credit of the Writer \ but, to the thinking 
and inquiring Man,^ if they are not realty o^ 
pofite, they lerve but to point pui the We4cn«(i( 
of that C^ufe which is obliged to ^avc ReQQii«£R 
to fiiQh tnean and unworthy Art4, . 

. The Protedioa then which the L^w gives te^ 
the Papers of every Individual* does n^it apply m 
ihofe which relate %i> any Crimt he has coipr 
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iRt)^tce<ll* Xht CoAVidion of tht Guilty re4uiret 
tiiat fuch d^odld be {^iabte to be feiMd^ hefaa^ 
by }m owfi Ad) expofed chem to Seizore* But^ 
if the Comtinffii^A 4fl «i paii Offence can «itlio» 
klfetbeSeixufeof all Pjstpeffi Klatingto it, mwh 
mwe does the Prevention ^f arry Confpiracy or 
Vwpoik agaiftft the Safely or CotUfhercr of tht 
StM€^ demand that the Peace Mtgiftrates fiiodtd 
be armed with an Authority of the fame Ex« 
tent. - 

From thefe Obferrations it appcarSj tft^ That 
a general Warrant for the Seizure of Paperii 
ttioft bt in e<ref 7 Cafe unlawful ; 2dly, That the 
|:>aw pdrtAirs the Seizure of fuch Papers as betir 
RdiUtioti richer to a pad: Crime, or any &ture 
Dafiger to the State. Such is the Law, luch mi^ 
My parlkmttitaFy Declaration of it be^ If, how« 
>ef>er, the Law is thought to be other wife, 
or, as fueh, to be defeiflive^ and therefore a new 
Law €0 be neceflary, it will become the feriouf 
Conflderati<m of Parliament, how far it will 
Mi^duoe to the Peace, or confitt with the S^ey 
of the State, if they take out of the Hands of 
the Magfftrate the mod eflfeAual Means of brings 
ing fuch Crimes or Confpiracies to Light \ they 
will at the fimie Time give no further Power in s 
Nkdi^ fo Hable to abufe than the public Welfare 
ttqMfts \ they will tie up the Hands of any Ma^ 
giftrate from feizing any Papers but thofe which* 
bear. Relation to the Crinoe or Confpiracy which 
it is hit Duty to deteft ; and they will make him 
ftvSrely tn^rable for the Scietcfa of a Power 
whteh fid^lng but the public Peace can give 

Sandio 
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Sanftion to, arid the Abufc of which is fo alartfl^ 
ing to that of every Individual. 

I flatter myfelf^ however, that the Law has 
already afforded us as much Security ^ Law can 
give i that the Papers of every innocent Man 
are under its Protection ; and that if any Tranf- 
grefllon is committed upon them, a full and ade* 
quate Redrefs is to be had^ cither by A^ion or 
Indictment* 

If then every general Warrant for -the Seizure 
of Papers /J illegal, I muft neceflfarily admits 
that the Warrant ijQTued againft Mr. Wilkes was 
in that Refpeft illegal, as well as every other 
that has been granted for fo many Years paft^ 
and by fuch Variety of Minifters, even the moft 
popular. But while I condemn the Pradlice of 
Office, I entirely exculpate the Minifters, whether 
living or dead^ in Office or in OppofitioHy who, 
have been the innocent Means of ifTuing fuch 
Warrants j as, in the Multitude of thofe Warrants, 
no Cafe appears where the Minifter has aded 
with any malevolent Views. 

The Defenders of the Minority are candid 
enough to acquit the Secretaries of State of any 
evil Intention ; they honour the Livings and rev^e 
the Dead -, they admit the Ufage of C^ce in Excufi 
of the Warrant -, they acquit the Perfon while they 
condemn the PraSice \ nay, if any Exceffes hap* 
pened in the Execution, they attribute it to Mo- ^ 
lives of the moft laudable Nature, to a warm At*, 
tachment towards the moft juft, beneficent and a- 
miable of Sovereigns, and an honeft Indignation 

againft 
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againft the' mbft injurious and grofs Infult that 
was ever offered to the Majefty of a King. 

Should thefe Gentlemen, fatisfied with Candouf 
in Profcflions,. attempt, under the Made of Ten^ 
dernefs, to affix on any Individual the mofl: fe** 
vere Reproach of. which the Charafter of a Mi* 
nifter is capable, and by obtaining a parliamen- 
tary Condemnation of a particular Warrant, hold 
him forth to the pubh'c Alarms as the Violator 
of the Rights of the Subjedb, and the Enemy of 
his Country, I truft that Parliament will not 
faflfer its Juftice, Honour, and Dignity, to be 
perverted to fo unworthy a Purpofe. 

If they are to condemn Minifters, let them do 
It openly y and with Spirit *, let them call upon e- 
very one who has thus dared to trample qn the 
Liberties of his Country : Let neither Rank nor 
Popularity protect any one of the Guiity. 

If they are to condemn a Form of Warrant 
illegal in every Cafe, let the Kennedy have the fame 
Extent as the Evil ; let not a parliamentary De« 
chration, or the Enadion of a new Law, cramp 
a general Rule within the narrow Limits of ^ 
particuhr Cafe; a Reftraint which could not 
• but infer a tacit Approbation of the Warrant in 
every other that has, or may hereafter occur. 

Having thus endeavoured to point out, to the 
beft of my Power, how the Law at prcfcnt (lands 
with Refpeft to general Warrants for the Sc^^ure 
of Perfons or Papers, and of Courfe what Ihould 

D be 
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be Che Purport of any puMinintsirf DisdaAition 9 
alfo how far the public Weal requires that Form 
of Warrant to be allowed or prohibited by any 
new Law that may be thought necefiary ': I ttow 
proceed to the Confideration of the fecond Quef- 
cion, riz. what Ihould be the Mode of a pariia* 
mentary Declaration, viz. whether by Bill or 
Kefolution ? 

' This Queftion was the only Subjeft of Debat« 
when Sir fF. Af/s Motion was in Agitation be* 
fore the Houfe. I flatter myfelf if the MotioA 
is renewed for a parliamentary Declaration of 
the Law of general Warrants, it will be drawn 
up in a Form agreeable to the U&ge of £arlia- 
ment ; and that the real Merits of the Queftion 
'will be the only Objeft of Attention itmi aa 
the Motion may perhaps extend now, as be- 
fore, 16 a bare Refolution, I hope the following 
Confiderations on that Subjeft, as moved, amend- 
ed, and thrown out in the laft Seflion, and as 
arraigned and defended by Writers on both ^des 
fince the Recefs, will not be unacceptable. 

The Right and Propriety of parliamentary 
Declarations of the Law by Bill is an efientiai 
Part of the legiflative Asithority, and Warranted 
by many Examples from the earlieft Times. How 
far either Houfe of Parliament, not afttng in a 
legiflative or judicial Capacity, can with Pro- 
priety make any Declaration of the Law by He- 
lOlution, k a Queftion of a more doubtful Na- 
ture. 

I fab- 



I fMbmic the foUdwiag Reafoni £a the PabliCi 
ia fupport of the Ofumion of thofe wfio^ diffcnt* 
ij^ from ^lie Propriety of a Refotutioin g^ve their 
Negative to the Movioo* 

« 

ifiy A RejIoliKion being only the Vote and 
Opinion €£ one Houfe of Parlianient, i^ not an A£k 
of the Legiflature, and therefore cannot be taken 
Notice of in any Court of Law, as the Judges 
are fworn to ju(^ iolely by the Law. Such a 
Refolution then declaratory of a Point of Law» 
would be liable to be contradi£tcd not only by 
the Refolution of the other Houfe of Parliamenc^ 
but alfa by the Determinations of the Courts of 
]Law. 

tdly. If the judicial Power is of all the Parts 
of Government the moft nice in its Nature^ the 
moft dilicaU, and^ if mifappliedr, tb0 moft d(u^4^ 
rotfs in its Confefuences \ if the Peace and Safety 
of the Sufa}eft in Life, Liberty, and Property 
depends immediately on the Precifion^ Ceruinty, 
Exaditode and Uniformity of judicial Determi- 
nations \ if popular and miaced Aflemblies are 
in their Nature incapakU of chat delihcrate Au 
tentton» that patient Hearing, that calm and dif- 
pafiiomte Confideratidn, that clear and accurate 
pecifion which ou^c ever to be found wheie 
the judicial Authority is lodged i if thefe art 
much more requifite for the Determiaation of 
g/cnerd Poinu of Law^ where there are no parci«- 
cuiar Cirquhftances oo guide the Judgment, and 
where the Cooibquences of a wrong Determina* 
tton are fo much more fatal than in a particular 

Da Cafci 
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QiC&i if isvwtihe.moft ordinary PoiRt$;ace»neyer 
d^t^nruQed . by the Sages^ vof^the Lawv MHthoiiC 
full ArgumqnC at the Bar, and mature Confide*' 
ration on the Bench, can a numerous i^fiemjbly.^ 
confiding of Men of various Ranks, Profeflion^f, 
and Intel-eft, be the proper Refidence of legal 
Decifion ? 

It may be faid, perhaps, that this Objedion 
drawn from the Nature of a popular Aflen>bly 
would extend to the legiflative as well as the jur 
dicial Power % but the Anfwer is envious : The 
Ballance and Independance of the different 
parts of the Comniunity require that every Part 
fhould have a Share in the Legiflation ^ but in 
the other there is no fuch Neceflity, as the 
Judges are liable to be called before i^arliament, 
and raade to anfwer for any Dcfc<ft of Duty. ^ 
An Error too in Legifladon is of much le& 
(Confequeoce than injudicial Determination ; the 
former may be immediately remedied ; buCtthere 
is an End of the Certainty and Umifonauty) of 
the Law, if general Points of Law are liable 
to vary with the varying and inconftant Opinions 
of Men. ! : •J 

■ . ; . . . . . ' . •'•»"' *^- 

jdly. If the Houfes of Parfiameht cann mik 
Propriety, decide genepal Points of .Law fay Re - 
folution, all fuch Decifions anuft be^ confidered 
as Law, for na Appeal lies from their J\xdg* 
mcxit '%, the R^olpttonsi, tjieeefot^ of the Hoofe$ 
pf Parliament, ia the Time of Michanilh tnuft 
be held as Law, when they reiojved,^ "^fkat.ibe 
' King kas the KigH pf. a^otniu^aAal Mdt^ifistd 
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ie:firft handled in Pnrtiament^ and a fur thai what 
miH^ andfo'cn /0 the End 6f the Seffioni and that 
ifatff one Jhould all contrary to the Kinfs Plea/nre^ 
be/bmldiepuni/bedasafTraitor. And^ tdly^ That 
the Lords and Commons cannoty without Confent of 
the King J intpnuh any of bis Judges or Officer s\ and 
Jbat if any onefhould do fo^ befi>ould he punifhed as 
^ TraUor, 

4 

4dity^ A Refolotion Is no more than a mere 

0fimon of the Houfe. When it applies to others, 

•and is to receive Force and EflFedt v^ith regard to 

them, it is always followed by fome dtreUofy 

Vote. Thus, in the comtnon Forth of paffing a 

BiJl, after the Refolution that the Bill do pafs, 

Ordendy That fome Member carry the Bill to 

the Lords, and defire their Concurrence ; fo too, 

«U Direftions to Committees are by Order ; in 

fliort^ -e^txy finaly or executive A^ of the Houfc, 

if I may foexprels myfelf, is by Order. A Re- 

ibiucion is a mere Opinion, and as fuch, ivheh 

it extends to any, but the Houfe itfelf, is never 

•filial^ but a leading Step to fome other A A. 

.5thly, Becaufe there is not an Infiance in all the 
Records»6r Journals of Parliament, where theHoufe 
ever took upon itfelf to determine a general PDir^t 
of Law by Refolution, unlefs when it immediate- 
^ arofe from^ or tended to, fome other Aei cf Parli^ 
^ntentary Proceedings *j the Defence of the MinO- 
,«ty^ tadthe-Reply to that of the Majority, have 
.dttcd many Gaies */ T have looked into them all, 
and am now bold to fay, that neither taken fe- 
parately, nor together, do they tc all pr<)ve the 

fap^e^ 



Vfa^t ^ fe& tbe Proprit^ of fucb ei 
PMrminMipnsc 1 ihali tonfidor every ooe. of 
the Cafes cited apart. 

In the Cafe of the Charge againft die Judges^ 
In whichi becaofe they are amenable to. no ocbn: 
Jurffdi&ioQ, Parliament has more peGuiiady a 
Right to interfere, we find the Refolutions txx be 
the Refak of an Inquiry dire&ed tp the Hou^, 
aiHl the intended Gronn^ of future Impeach • 
ftient or Bill. In the Cafe of die Lord Chief Ju- 
ftice Ktibng^ «' Refolyed, That the Fraftiee and 
^^ Precedent of fining or imprifoning Juiws is 
«< illegal." * Ordered^ That tife Lord St. John Jbaw 
Leave to bring in a Bill^ to declare the fining and 
imprifoning of Juror e ilUgal* 

The Cafe of liOrd phitf Juftice Seroggs vrsL% 
hi courfe of an Inquiry ordered into the Oo&* 
duft of the Judgfss, in which it appeared, thee 
he had iffiied gpneral Warrants, impowerkig Of- 
ficers to fearch for, and arreft^the Autiiors, &^. 
ef fedittous Libehi. Thia being reponed by the 
Committee to the Houfe, " Refolved, That 
^ fuch Warranta are arbitrary and illegal/^ 
Orderedi That tie faid Sir William Scrpggs ie inh 
feached on the fold Report. 

In the Cafe of Lord Da$Af^ a Member of ^ 
Houfe wantonly arrefted durii^ tbeSeffions ofP^ir^ 
tiamem^ without even the Shadow of an Ofience^ 
** Reftkved, That the granting the Warrant now 
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*« produced againfft Lord Danby, ia Muiiber of 
<* this Houfe, arid the taking him ivm Caftody 
•* by Virtue thereof* is a Breach of the Privikgti 
♦* of this Houje^ The Houfc taking Notice that 
the Warrant bore date on the' ^burfday preced- 
ing, and that Lord Nottingham^ in Anfwer to the 
Quefticns propofed to him^ faid that the Infor- 
mation agaiaft htm was on the Friday, Ordered^ 
that tbifatne Mmiers ^ again attend hard N^tj 
tingbam^ to know when he received the Infomuttion*^ 
Such is the true State of this Care. How is i| 
fcprefented in the Defence of the Minority i Re« 
folved (fays that Pamphlet* p. 26.) thai the taking 
of Lord Nottingham by that fTarrant was iil^al. 
No ! Warm and iiulignant as the Houfe juftly 
was* they did not proceed thus rafhly on the Spur 
of a particular OccaQon (as Lord Bacon expref- 
lea it. ) to deterfnine a great and general Point of 
Law. They confined their Refolution to tb$ Pritih 
kga of the Houfe ; and if I may form a Conjeo 
ture* on what Grounds they pronounced tbs 
Breach of Privilege, I Ihould think. it manifeft 
BOC to hare been on Account of the Illegality of 
the Warrant ; tor as to the want of Informatioo^ 
whkh was the only pofllble Defeft therein* we 
^d the Houfe far from pronouncing the Warrant 
illegal on that Ground, ordered the FaS to be 
again inquired into ; this too, certainly* with a 
View to further Proceedings in that Matter. 

The Cafe of Lord Marlborough in the Houfe 
of Lords was alfo cxmcluded, with a Motion to 
bring in a Bill for the Indemnification and fu« 

* Journals* 28th Jme 1689* 
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ture Dlrcftion of the Secretaries of States the" 
Bill pafled the Lords, and was thrown out by the 
Commons. Such are the Cafes in the Defence 
of the Minority. Let us now turn to thbfe citctf 
in the Reply. 

The Refolution with Regard to the Impreft 
Money was previous td a Petition to the King on the 
fame SubjeS. That of thQ 17th March 1724, was 
in Confequence of a Report from the Committee of 
Grievances^ the Purpofe of which Inftitution was 
not confined to a more important Refolution, but 
extended to remedy the Evil by Bill^ Impeach- 
ment or Addrefs. The Refolution in the Cafo 
of Mr. Prynne^ a Member of the Houfe, was in 
Confequence of a Complaint made againft him, 
and followed by the Cenfures of the Houfe^ 1 5 Juiy 
1 66 1. In the Cafe of Sir John IVintet^s Grant» 
2d of May 1663, the Committee reported it not 
fit to be continued.^ This might refpeft the Ex- 
pediency, rather than the Legality of the Grant. 
All the Proceedings with regard to Mr. Tayleur 
were to ground an Impeachment againft Lord Mor^ 
daunt. 

The Declaration of the Illegality of the Char- 
ter to the Woodmongers, was in confequence of a 
Complaint to the Houfe, and previous to a Di- 
rection to the Committee to inquire intotheCrimes 
done under that Charter, and to prefent them to 
the Houfe for Punijbment. The Refolution in 

Jobnfon's Cafe was the Foundation of a Bill to fit 

> 

* The Reply fays, the Committee prcfcntcd th€ Ille-^ 
gality of the Grant. See Journals, 

a/tde 
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'nfide. the Judgment i &c. Thiiit of March 1 707, 
Was in confequence of a Cemplaifit to tBe tieufi 
againfi the Chief Juftice of Caernarvon^ and would 
probably hav^ been fallowed by an Impeach- 
ment, if the Houfe had not difagreed. from the 
Committee in thinking the Charge proved. Dec, 
i9thi I J 10, Refojved," That theCharter attempt- 
ed to be impofed on the Corporation of Bewdly is 
void and illegal :'* In confequence of this Refo« 
lution,. an Addrefs was agreed on to the ^eentore-^ 
peal thefaid Charter. I would here obferve, that 
an Addrefs to the Queen to repeal a Charter i7- 
legal and void would have been a grofs Abfurdity ; 
'fuch an Addrefs therefore plainly fhows theOpi* 
nion of the Houfe, that in fpite of their Refolu- 
tion the Charter ftill remained in iuch a State of 
Validity as to require a RepeaK 

The Writer upon Libels and Warrants has 
from Multitudes of Inftances (fays he) felefted 
thefe few. The Cafe of }Av. Hambden^ where 
the Commons refolved th^t the Charge of Ship- 
money, the Writs called Ship- Writs, and the 
Judgment againft Mr. Hambden^ are againft the 
Laws of the Realm. This was jH-evious to a Bill 
for declaring void all the late Proceedings mth re- 
gard to Ship' money ^ and vacating the Judgment of 
the Epccehquir againfi Mr. Hambden. 

The Refolutions in the Cafe of Mr. Prynne^ &c* 
that, tlie proceedings againft them in the Star 
Chamber, &c. were illegal, were followed by ^Bill 
to reverfe the fame. So In the Cafe of Mr. Lilburny 
after refolving the Sentence againft him to be il- 

E legal. 
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legal, ^. wd that he (hould have Reparation } 
Ordered, That thcCommittee prepare this Cafe, to- 
gether with that of Dr. Leighton and Dr. Baji- 
mck^ to ^trmfmit to the Lords. In the Cafe of 
topbamy 1689, Refolved, That the Judgments, 
&c. >rc illegal, and that a Bill he brought in to 
reverfe the fame \ ordered, Th2it Sir FrancisPember^ 
ton^ &c, who were the Judges in that Cafe, be 
taken into Cuftody of thd Serjeant at Arms. , JV<?r- 
ris had given Information with regard to the Po- 
pifh Plot : A Committee was appointed td en- 
quire into the fame 5 on the Report it appearing 
to the Houfe, that the faid tJorris had been ar- 
retted on his Return from France by an Order 
from Sir Lionel Jenkins^ they refolved the Com- 
mitment to be illegal, and an Obfiru5lion to the 
Difcovery of the Plot ; and the Houfe ordered 
thofe who had given the Information to Sir L/V- 
nel againft Norris into Cuftody. 

Such is the notable Courfe of Precedents td 
prove the Ufage of parliamentary Decifions on 
Points of Law, tho* unconneded with any other 
Proceedings. I Ihould affront the Judgmeht of 
the Public, if I was to make any Obfcrvations 
upon them, or endeavour to point out how very 
unfairly many of them have been reprefented. I 
doubt not but many more of the fame Sort might 
biive been quoted \ but as all the Zeal and Jffi* 
duity of tbefe. Authors has not produced z./tngk 
Inftance^ I muft prcfume, that not one can be 
found in. all the Records of Parliament, or the 
DeciftQn of a general Point of Law by Refolu- 
tioii} unlefs it was in confeqiience of a Complaint 

made 
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m^c to, and to be punifhed, or rcdrc|Icd, by 
them, or as the Foundation of an Addr^fs, Im^ 

ppachtnent, orBilK 

But if the Precedents had been as* numerousand 
appofitc as they have been reprefentcd to be, they 
ought not to influence our Opinion, in Oppofi- 
tion to the Diftates of our Reafon, and the found 

^principles of legal Policy. 

It is a Maxim quoted by Lord Coke, ** That 
<* we are to be governed by Law, not £xain{de8 ; 
«* and that Precedents, which run in a Storm, 
«* are no Diredtions in Point of Law." " Prc- 
«• cedents of a wrong Thing," fays Bifliop 5tfr- 
netj *' only prove, that the fame Wrong has 
•* been done t)cfpre.'* 

We may be told, perhaps, that the Motion in 
this Cafe was, with a View to introduce another 
refpefting the Privilege of the Houfe. The Re- 
ply has informed us what that fecond Motion 
wbuld have been ; but I think it goes too far, 
when It afferts, that the Houfe confidered and 
reafoned on thac Queftion, not as a diftin£t and 
independant, but as the Preliminary to another 
refpcfting the Privileges of the Houfe. Far from 
feeirfg the neceffary Conneftion between thofe 
two, I {hould have thought it impoffible that the 
Peffons, whp fo ftrongly expreflcd their good 
Opinion of, and tender Regard for, theCha- 
raders of the two noble Lords, could intend any 
Motion of the Sort. Could thofe Gentlemen, 
^hp believed theni to have aded» raitbcr with « 
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laudable Warmth of Duty^ and a well intended Ad- 
herence to the uniform Courfe of Office^ than fFom 
any malevolent Intentions, either a^ainft the - 
Public or the unhappy Individual, be the Perfon$ 
to propofe' fuch a Refolution, which would have 
fcdretly branded their Nanies with indelible In- 
famy ? No, the Spirit of Honour of thofe Gen- 
tlemen could not intend fo fevere "a Stigma, 
where they profefled fo riiuch Tendernefs, They 
wer<5. not capable of Slabbing that Reputation iii 
t^e Dark, whofe Innocence they had fo openly 
confefTed. If, then, it appears impoflible fo to. 
Jirain thatr Motion, as to bring it within the 
Authority of the Precedents prod»ce.d, as the 
Foundation of future Procedure ; it is no lefs fo 
with regard to the Enquiry ^from which it is lii^/ 
to have taken its Rife. All the Inftances, where, 
on Efiquirfes, the Houfe has. come taRefolutions 
on Points of Law, Jiave been during the Courfe 
of the Enquiry, and as leading to that End which 
was to be the Confequence of it 5 but at fhe Time 

V^hen Sir IV. M *8 Motion was made, the 

Enquiry, during the Courfe of which the War- 
ram had beem produced, was concluded, the Par- 
tie« complaineci of were honourable acquitted, 
and nothing of that Warrant remained before the 
Houfej more .than of every other which had ap- 
peared during the Enquiry, 

• Ir then, the Warrants which had appeared in 
Evidence, w^re of fuch a Naturae as to require the 
Notice of Parlitoieht, the fame Regard to the 
public Wbal fhould have hrqught forth every o- 
iher liable to ExceptiM, Was this alone the 

guilty 
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gb^tty Warrant, and were thofe by which it wa$ 
jniflcd, urtdefcrving of Ccnfure ? Many of thofe* 
and fome of them of a mux:h more dangerous Na- 
ture, had appeared to be of very late Date. The 
{uilty AXithors of them, if Guilt cxifted in the 
lafe, wpre ft ill alive j immovero etiam in fenatu* 
W'as this alone feleftcd becaufc author if ed bj the 
kngeft Cimrfe of Office^ becaufe iffutd ky a Mtnijier 
pf the moft exalted Cbaraffer^ becaufe exercifed only 
in the Cafe of the moji daring Offender flat aty 
Country, ey^r froduced I . . ' 

If the Silepcc of Parliament would -liave been 
a tacit Approbation of this Warrant, becaufe it 
had appeared in the Courfe of an Enquiry 
^enpiUfi^ docs not the fame Silence bear the 
fame. Conftruftion in the Cafe of every other 
then produced? May it not be infifted in De* 
fence of the future E^crcife of every one of 
thdfe Warrants, as well* as of that iflucd by 
Ijord Halifax^ ^"^ That the Houfe of Com- 
^' mona thought them, in the very laft Winter, 

V fo neceflary a Power in Magiftracy, that they 

V refufed to condemn or abrogate them ? Does 
*• not their Acquiefcence prove, that they 
^* thought them* neither illegal nor dangerous ? 
•* and is not a Secretary of Scare /(?«»^jo confijder 
*♦ them as authorifed by Parliament, until anni- 
^^ hilatcd judicially.** ThisTleafoning would /»- 
Ifcri have been foi-cible,if the Parliament had feleft- 
cdand pafled a Cenfureon any one of thofe War- 
xants, without taking any Notice of the reft: Such 
aDiftinftion ^fOxAA^of Necefftty^ have inferred an 
Approbation of thofe pafled over in Silence, and 

the 
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thu fH^re attrocifius the Nature of any fiich Warr 
rants, ihe more would fuch Silence have beeA:;^ 
Rati Nation of them. 'Thus, hy ^jeu de politique^ 
the fame Condud of A()miniftration wouId.baYC 
drawn the- Cenfurc of Parliament qn one Miniftcr^ 
VkA. obtained its Approbation and P(ote£tion to 
another, and a Houfe of Commons, to anfwer 
the low Ends of Fadion, would have been made^^ 
like Siknus of old, to blow hot and cold with the 
fame Breathe 

Can we then be furprifed that there was found a 
Majority of the Houfe wife enough to b^ vq\(* 
kd by ipecious, but falfe Pretences, juft enough 
pot to pafs the fevered Cenfureon thofe whon> 
f bey acquitted of Fault I and, fuilicicndy atten^ 
tive to the Honour and Dignity of Parliament,^* 
to diffent from a Motion irregular and unprecedenud^ 
in For my ineffeHual apd impQtent in Operation. X 
agree, indeed, fo far with the Defenders of the 
Alinority, as to difapprove of. the Amendments 
tba( were made to the Motion ; not however 4$ 
improper in their Nature, but as treating with 
too much Tendernefs a Motion to which in iti 
own Forrp every difpaflionate and thinking M^a 
would have giyeq his Negative. 

, Thefe Amendments, however, have been aj- 
I'aignefl ; they have been represented as a me^r^ 
Party Trick, propofed by one of the Majority^ 
tp fcrve the Purpofcs of the Leaders of the Ma- 
jority, If thofe Purpofes were fo, to model th? 
Kefolutk>n as woi)ldbe(l aqfwer the (ivowed (tho* 
perhaps not thft fecref) View of thofe who prq- 

pofe4 
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ptrfed it, to form it fo much on ttie Cafe of that 
Wafrant it meant to ccnfure,that it niight appear 
to apply to that Warrant, and not to be a mere 
Tpontaneous Refolution on a general Point of 
Law, unconneftcd with any thing that had 'pre- 
ceded, they were fuch as did Honour to thofe 
Leaders, as well as to the Gentlemen by whom 
the Amendments were moved^ 

But to confider them on their own Ground : 

The Word treafonabU was added to the Defcrip- 

tion of the Paper. Why ? becaufe fuch is the 

Nature of that Paper. Bur, fay the Defences bf 

the Minority, if it was treafohable it could not 

be a Libel, for whatever is treafonable is Trea- 

fen. If I could defcend to grammatical Quib^ 

Wing, I >^oQ]d infill that the true Fofce of the 

Word treafonable does not carry a Charge of Trca- 

foil, but only a Tendency cowards it, 
• 

' But if there is any Force in the Obje6tron> it 
would prove the Exiftence of a treafonable Libel 
impoflible. Yet various Refolutions of Parlia^ 
ment feem to declare their Opinion that a Libel 
may be treafonable, tho' not amounting to adual 
Treafon. On 27th March 1 649, refolved, That a 
Pamphlet, entitled, The Second Part of England* s 
fttw Chains difcovered, doth contain much fcanda- 
lous, falfe, and reproachful Matter, ishighly fedi^- 
tious, and-deftruftive of Government, and tends to 
Divifion and Mutiny in the Army, and the raifing 
a new War in the Commonwealth : That the Au^ 
thorSj &c, are guilty of Treafon^ and to be pro^ 
€ieded againjl affucb \ 1 do nQt cite this Refolution 
* - as 
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as warranted by the Laws of Tre^fon ; hot til 
fliow that the Parliament did then think that 4 
fcditious Paper .tending to taift InftirreiStio^^ 
would amount even to Treafon ijtfelf. Qn th<j 
7th of Nov. 1654^ Colonel S.hapcot com^Wya/t^ 
to the Houfe of a printed Paper tending to th^ 
Scandal of the faid Colonel, and to the Diflidv 
nour of Parliament, &c. Refolved^ that, thf 
faid Paper is treacherous^ f^lf^'i fcandaloUs and 
fedUious . Oh Motion for art Amendofitnfj'thc 
word treacherous was left out, iand treafonabii 
inferced. '1 

Nay, even in the 1689, the .hi|)py j^ra wh^n 
^Liberty, and of Cohfecjucncc the Na^dr^ and JDift 
ference of Crimes, was beft uhdarftood arid nfio^ 
attended to ; Kejhhed to addfef$ the Kitfg fof 
vr Reward for a Difco^ery af ths.AMthpr^i ^,cjl 
of a treafonabie and fcandidous.Libdi {pmitkig jMi 
word Falfe) entitled " The Hiftoryof the Con- 
vention." Drder^, that the fan1e-be*burht, &c- 
If on thofe Authorities I can fupporttbe Exiften^ 
of a Libel treafonabte, thouglvnDtjrreafon; mftyt 
I not venture to pronounce the North Briton, Not 
45, to be of that Nature ? It has beeo Unapi-i 
moufly adjudged by both Houfcsrof PanUame^t^^ 
afalfe, fcandalous, and feditious Ltbd,|ej}dii}gr}^ 
raife traiterous ItsfurreSlions^ fcff. . It.i^ adft)it|e4 
even in the Defence o^rde Minotity, that both th4 
Honour of the Crown, and the Dignity ofParliammti 
^ere. therein iradsud and injured. 'It contains 9 
direft Charge of i^^^^W on. hij Majefty/s Speecli 
from the Throng ; it affert« that the Hon0t^ i>fik% 
Crown is funk even to P^ofiifuiiony^ it treats '.99 

Aft 
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A& 9f PatliamenC as an Intolerahle Griruance^ 
h informs the People that they can legally refiji the 
Execution of that Aft, and incites them fo to do. 
If a Libel then can be treafonable, is this deferv- 
ing pf a more tender Appellation ? Is not the 
mere Advice to refidt an Aft of Parliament alone 
fufficient to give it that Quality ? 

The Propriety of the other Amendment, or 
rather Addition, I need not fo much as infifl: on ; 
Its Objeft was to do Juftice to Individuals, ad- 
mitted to be Innocent, by ftating the uniform 
Courfe of Office, and the Acquiefcence of the 
Court of King's Bench, to the Legality of thofc 
Warrants,, on the many Occafions they have bcea 
brought before them. 

. ^efi^es the Reafons above dated againfl: af> 
feinting to the Refolution moved^ the Pendency 
of the Cafe before a Court of Juftice was of great 
Weight, In Anfwer to that, the Defender of the* 
Minodtyha& taken upon him to alTert, that '^ th^ 
Slueftion ef thi Legality of the Warrant is not now 
fub Judicf^ n^r ev^r has been in a Courfe of legal De-- 
tmninatiop.'* In Anfwer to which, I affert with no 
Ipk Confidence, and I hope more Reafon, that // is 
m&w d^ending^ ^nd, idly, that it was in Pendency in 
fifveral of the trials ak-eady paft. As to the firft, 
it is fhe fole and the dircft Point in the Aftioa 
troitgbt by Mr. U^ilkes againft Lord Halifax ; to 
tbift . Aftion Lord Halifax has appeared, and wheti 
Mf. /t^Z/fcej ijbinks proper to reverfe the Outlawry, 
the.A^QA wiU go on : Nay it is, I am told, the 
Opinion of his Counfel, and to be argued before 

F the 
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the Court, that the Outlawry being only a Plea 
in Abatement, canftot (to ufe a Law Term) be 
pleaded after the laft Continuance ; according to 
which Doftrine, Mr. Wilkes may now proceed in 
the Aftidn. As to the 2d, the Defender has 
taken great Pains to (how that the Legality of 
the Warrant was not a Point in any of the Billi 
of Exceptions. Does it follow that it was not 
before the Court ? It was one of the Fafts fl:ate4 
by Mr. tVcod, and alfo by the Meflengers in thelt 
Pleas of Juftificaiion ; and if thofe Pleas had been 
made good in Evidence, their Sufficiency in point 
of Law, and of Courfe the Legality of the War- 
rant, would have been argued and adjudged 5 nay, 
it was in the Pa^er of the Plantiffsy by demurring 
to the Plea, inftead of joininglffue upon it, to have 
brought the Point of Law before the Court, in 
the firft Step of the Caufe. But the Reply has 
failed his Friend in this Matter : He fays it hai 
been declared illegal -y that it has been decided in Fa^ 
vour of Liberty. What ! decided^ yet never in Pen- 
dency before the Court ? declared illegal by the 
Obiter Di£fum of a fingle Judge, witbout ArgUn 
merit at the Bar on one Side or the other ? Is it 
poflible that a wife, juft, independanf, and un- 
biaffcd Judge, could fo defcend from the high 
Dignity, as well as Duty of his Office, as wan- 
tonly to throw out an extrajudicial Opinion, on 
a Point not before the Court, and of fuch Mag- 
nitude as defervcd* the mature Confideration of 
ail the Judges of England \ an^Aid which Judges, 
no way inferior to his Lordfhip, have not on left 
important Occafions been afhamed to call in ? 

I hop^ 
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I hope thefc Obfcryations arc fufficient to con- 
vince tbe impartial Mind of the Propriety of 
Conduct followed by the Majority, ia throwing 
out the Motion ; they amended it, that, in Cafe 
it Qiould pafs, it might be in a Form mofi,fuitable 
. to tbe Nature of tbe Cafe^ and moji becoming the 
Juftife and Dignity of Parliament, They rejcdled it 
finally, becaufe tbey thought a,Refolution of the 
Sort to be neither (onjijienf with the Principles of tbe 
Conjiitution^ nor tbe Ufage of Parliament ; and be- 
caufe *they knew it would leave the Lav; at leafi as 
indeterminate as before^ . They would not confent 
to betray the Honour of the Houfe, and the Con- 
fidenge of their Conftituents, by impofing upoii 
them. If a Security to Freedom was neceffary, 
they wiflicd to make it effedtual, and nottp coo* 
f;.ne tfiemfelves to ^ mere Jlefolution, which, with 
every amiable Appearance of Public Zeal, would 
leave the Mifchief in full Force. But the Gentle- 
men of the Minority, or at leaft thofe who were 
their Leaders in this Matter, wiQied not for any 
real Impediment to the future Exercife of fuch 
Warrants ; they would agree only to a Species of 
Jlemedy, tp 

Cheat the deluded People with a SbovQ 

Of Liber tji^ which yet tbey ne'er muji taft^ of. 

They wiflied to leave the Hands of Govern- 
ment free, for that happy long expefted Hour, 
which (hould fas their fond Hopes promifed) 
luring it into their Hands, They could not bear 
either that thofe whom they had reprefented as the 
plighted Enemies of Freedom, Ihould have the 
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popular as well as real Merit of fuch a Rcmedjr. 
They oppofed the Bill moved by Sit John Philips^ 
** Tbiy could not regulate what they did mt altoii^ 
"^^ to >x/y?/' Wrerch^id Subterfuge ! Did they 
mean, chac a Bill would imply a Doubt that the 
Lkw had been hitherto otherwife ? That, indeed^ 
would have been fatal to their Views, by theiix- 
culpation of the Minifter ; but if Rcafon an<f Rcr 
colledlion could, for a Moment, have borrowed the 
Seat of Paflion and Difappointment, they iyouI4 
have found that a Declaratory Bill carries the di- 
rect contrary Implication ; they would have found 
that feme of our moft falutary StatutesJiave been 
merely Declaratory, fJ^bat was the Bill in Mr. 
HambdenV Cafe but declaratory ? What the Bill of 
Rights ? What the Statutes of WefiminHer ? ff^bat 
M agna Charta itfelf but declaratory of the canmon 
Law f Did they mean that a general Warrant can 
in no Cafe be lawful? I hope I have already 
proved the Falfity of that Doftrine. 

But, fays the Reply, ** If the Majority really in- 
«* tended aBill,^hy did they not carry it through?'* 
Becaufe, tho' to calm the Alarms of the agitated 
People, and in reverence to the Opinion of twq 
Hundred and twenty Members, they would have 
cpnfcnted to a parliamentary Regulation of gene- 
ral Warrants, yet, in their own Minds, they ever 
dilapproved of fuch a Step. They faw no Danger 
to the Subjeft from the Ufe of fuch a Warrant, as 
to the Arreft of the Perfon; they knew it to be ne* 
ceffary in many Cafes, and to be beyond the Wif*- 
dom of Man to forefee in what Cafes it might be 
fo herea&er j they were aware of the bad Confe- 
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qUences of binding the H^nds o£ Government too 
tight. With refpcd to the Seizure g£ Papers, thejr 
thought the Law ajready clear and certain, as 
condemning a general Seizure in every Cafe, and 
allowing fuch only as is neceflkry to bring a paft 
PfFence to PuniQiment, or prevent the Execution 
pf any intended Confpiracy againft the Peace, or 
Commerce of the Kingdom i they thought, there- 
fore, even a Bill unticcejfary^ and wifely feared^ 
that the hiofl: cautious and well*advifed Regula- 
tion, different from the prefent Law of general 
Warrants, might be produftiv^ pf the moft in- 
convenient Confequences to the Peace and Order 
of Government. 

The fame jRLeafons will* I hope, again in- 
fluence Parliament to leave the Law on the. fame 
Footing on which the Revolusicn left it^ and o|i 
which public and private Liberty has fo long 
(lood fecure ; but if they are to declare, or make 
any Regulation of general Warrants, I truft they 
will adhere to the only Mode, either of declaring 
or ena^ing Law, that our Conftitution knows, 
that Senfe and Prudence can admit, or the Ufagc 
of Parliament authorife. 
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POSTSCRIPT, 



IN the Courfe of the above Confideratlons, I 
ftudioufly avoided every collateral Queftion ; 
the, Letter upon Juries, Libels, fc?r. came there- 
fore but feldom in my Way. I am far froip 
meaning, even now, to beftow much Time 
or Trouble in a Refutation of the Dodlrines con- 
tained therein i but beg Leave, in a few Sentences, 
to fubmit fomc legal Anfwers to ^:ertain Parts or 
^hat; Work, 

The Poftfcript to the Defence of the Majority 
has fufficiently anfwered all that is contained in the 
Letter, with refpefl: to the Origin and Nature of 
Informations ex officio. I hope the foregoing 
Sheets are fufEcienc to fpare me the Neceflity of 
obferying further upon the Law of general War- 
rants. The only Points then of my pr^fent Cor\- 
fideration are,' his Doftriqe of Juries, ^qd ih^t of 
Libels. 

I would, in general, obferve, on all the Rea- 
foning of that Book, that tho* perhaps many of 
his Notions and Obfervations might be juft, if the 
Inquiry was, what ought to be the Law on thofe 
Subjefts ? yet they are totally without Founda- 
tion, as applicable to that which theWifdom (or^ 
as that Writer would term it, the Folly of our 
Anceftors)has tranfmitted to us, and which is, at 

this 
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this Day, the Law of the Land. Indeed his 
Method of treating each of the Subjeds of his 
Inquiry is fuch as may, to the moft curfory At- 
tention, prove the Weaknefs Of his Argument ; 
he reafons on general Principles of Expediency 
and Inconvenience^ 

Calls ImferfeSions what be fancies fucby 

and, from his Notions of thofe Qualities, deduces 
his imaginary Rules of Law. 

With refpeft to the Rights of Juries, he lays 
it down as a Maxim, that they are Judges of 
Law as well as Fad. He does not attempt to 
fupport this PropoBtion by any other Reafoning^ 
than that of the Inconveniencies which, be thinks^ 
mijght follow, if they had not this Power. I will 
not anfwer this Method of reafoning in the Way 
it authonTes me to do, by a pofitive Afiertion^ 
that the Law is otherwifc, without any Support o£ 
Argument. 

It is certainly an undoubted Maxim, that the 
Jury is the fole Judge of all Matters of Faft : (b 
far as to determine on the Faft, it is ncceffary 
alfo.to pronounce on the Law, this laft, as the 
neceffary Attendant on the other, muft be allow- 
ed. The old Rule of Law, therefore, quod ad 
qUieftionem faSi refpondent jurat ores ^ ad qiutjiionem 
juris refpondent judices^ muft of Neccfficy contaia 
that Exception : thus, when a Jury finds a Man 
guilty of Murder, or of a Libel, they pronounce 
him guilty pf that Faft which the Law calls a 

Mr- 
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Murder^ or a Libel That beyond thofc Bouadi^ 
the Jury have nothing to dp with the Law» is a 
Propodtion almoft felf-evident from the Nature 
of it, and which has be^n the conftant Dodrine 
of all the Judges and Sages of the Law^ from tht 
carlieft down to the lateft Tirnes. 

Thus in Pl(ni>den^ 114^ the Office of twelve 
Men is no more than to inquire of Matters cf 
Fa^^ and not to adjudge what the Law is^ iot 
that is the Office of the Courts and tUft of the jury. 
-—So too, at Page 231, Brown Jujiiee izysy " it is 
not the Office of twelve illiterate Men to try 
'Matters of Lawy ,but only Matters of FaHy for 
that fo it was ordained at the Beginning ^ our 
^^W*^* — So top in the Cafe of Grendon and the 
Bliihop of Lipcoln^ 496.— «Ih Do'vomon^s Cafe, 9 
Coke 13, it ia faid, •' that the caoimon Law has 
Ofdained that Matters of FaSl fhaU he tried by Ju^ 
rors^ and Matters of Law by the Judges ; for that 
it will not compel Jurors who have not Knowledge 
in the Law^ to take upon them the Judgment of 
Points of Law.*' — So too Page 25. — So in 10 
Coie^ gz. it Is faid, " the l^al Part of a Deed be- 
longs to the Judges^ bvit the patters of Faft t0 the 
Country.** So in 1 1 Coke^ 10, "Matter of L^w ii 
not triable iy the Country^ for the Ruie is quod 
quifque noffit in bficfe exerceaty ^c,** So Co. Utih 
^55* " the Trial of Matters ofFaBishy the Jury % 
but Matters of Law the Judges ought to decide and 
difcufs. Such then is the Doiarioe which has 
ever been held by jthe Courts of l-aw with refpeft* 
to the Right of. Juries to taHe upon the^ the 
jKaowledge of the Law. 

Agreeably 
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Agreeably to this it is that the Oath of the 
Jurors is, that they will well and truly try, and a 
true, VerdiS give, according to the Evidence \ they 
are not fworn, therefore, to any thing but what > 
appears in Evidence before them ; fo that what- 
ever is not Matter of Evidence is not within the 
Oath, and, confequently, not within the Duty of 
Jurors. « The Writer upon Juries has not thought 
proper to produce a fingle Authority except his 
own Opinion in fupport of his Do£brine. Pofi* 
tive Aflertion is to fupply the Place of Argu* 
ment, and the Opinion of that Gentleman is fee 
in Oppofition to the uniform and unvaried Sen* 
timents of the Judges of the Law. But, inde- 
pendent of every legal Argument, to conGder 
this Matter for a Moment on the Grounds of 
common Scnfe, how is it poffible, in the Nature 
of Things, that a fet of illiterate Men (for fo 
they arc, in plain Terms, of Reafon as well as 
of Law) unufed to legal Ideas, hardly capable 
of underftanding thofe conveyed to them by o- 
thers, can be fit Judges o^ the Law ? 

It has ever been remarked, as the peculiar 
Wifdom of the Laws of England^ that it affigns 
the Trial of every Matter to the Perfons who 
mull be prefumed moft capable to judge of the 
fame^ but if Juries are Judges of the Law^ they 
are inveded with the Jurifdidion of what it is ini-*. 
poflible for them to underftand. 

If a Jury has, in any Matter of Law, not ne- 
ccflarily blended with Fad, a Right of Judgment^ 
they have the fame in every fuch Matter •, (b that the 
moft abftrufe Points of Law muft be fubjedto the 
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Conufance of every low, illiterate Pcrfon, who 
happens to poffcfs the Qualification required* by 
Law. 

If then the Principles of common Senfe, and 
of Law, the uniform Opinion of all Jud^s and 
Writers of the Law, and the Form of Oath, can 
denote the proper Province of a Jury's Conu- 
i^nce, it is confined to Matters of Fafl:. I admk 
indeed the Exception of thofe Cafes, where, to 
determine upon the Faft, they muft neceflarily 
pronounce upon the Law. But evert there ..they 
are not at Liberty to form a Judgment of what 
is the Law from any Notions of their own. It 
is the Duty of the Judge to declare to the/nwhat 
is the Law. He is to them the Voice of the Law 
itfelf% in another Point of View it is the belt 
Evidence that the Nature of the Thing can ad- 
mit of; it is their Duty, therefore, to receive 
the Law implicitly from the Judge, and adapting 
that to the Faft to pronounce accordingly ; if 
they have any Doubt with RefpeA to the Truth 
of thofe Direftions, they are at Liberty to take 
the Matter out of the Hands of the Judge, and 
ly a /fecial VerdiSt to carry it for fuli Argument^ 
wd mature Deliberation before the Courts of Law, 

, I cannot therefore approve of any Inftance 
where the Jury, contrary to the Diredions of the 
Judge in Point of Law (fori think Di regions 
ougbt to be confined folely to Points of Law) 
pronounces a general TerdiS ; it is adUng con- 
trary to what as to them is the Law, or at leaft 
the bcft Evidence of it ; it is therefore contrary 
to their Oath. If it were poflible in arty Cafe to 
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{bppofe not; only the Jqdg^ who tries the Caufe^ 
but all the Judge$ of England^ and even the 
Houfe oF Lords, to be in any Matter of Law 
corrupt, or under other undue Influence -, yet 
evea that wcKild not authorife a Jury to alTume 
to thcmfclvcs a Jurifdidion which the Law does 
iiot allow to them, or to pronounce contrary to 
that Evidence, to which they arc. bound by their 
Ofkth. I own I cannot conceive the Neceflity 
there Is that Juries (hould affume this Power on 
any Occafion -, a fingle Judge may be corrupt, 
but can we fuppofc the fame Corruption to ex- 
tend to all the Judges of the Land, and the 
Houfe of Lords alfo, to whom the Matter may 
finally be, brought, to be within the fame Predica-* 
ment of Guilt ? If undue Influence is to be 
prefumed, why arc we to prefume the Peers and 
Judges of the Realoi to be under its Direction 
more than Men of that low and illiterate Rank 
of Life, from which our common Juries are ge^ 
nerally drawn ? Are they lefs expofed to be fe-. 
duced, becaufe their Situation in Life has laid 
them more open to ' Temptation ? Are their 
XJTndcr (landings more above the Reach of 
Pra^ice ? Are their Hearts more fenfible to the 
Ties of Honour, of Juftice, and of Truth ? if 
then it is manifeft,, that Juries are never to judge 
of the Law unlefs where blended with the Fa6t» 
that even there they are bound to receive the 
Piredtions of the Judge as Law, and if they en- 
tertain a Doubt of the fame to return a fpecial 
Yerdifit, the only remaining Point on this Head» 
is the, Dliftindion attempted to be made between 
Libels and other Offences in this refped. 
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This DlftinAion is the mere Offspring of Ima-t 
gination ; is it not a Matter of Law as much 
what conftitutesi Libel, as what amounts to Mur- 
der ? I defy the Writer to produce the Shadow 
cithfr of .Argument or Authority in fupport of 
this Doftrine. It is faid, indeed, that in Political 
PaperSt where the Power of Government always 
interferes, this Power is neceffary to the Liberty of 
the Prefs> as well as of the Subjeft. If, as I be- 
fore obferved, we could fuppofe the Peers and 
Judges of the Realm to be under the Influence 
t)f that Power rather than the Jury,^that might 
perhaps be a Reafon of Expediency; but if we 
confidcr for a Moment, that wherever the Court 
is cne Party, the People are the other ^ and that 
the Jury is taken from the latter, we (hall find as 
much Reafon to doubt of the undue Influence of 
popula^r Paflions on their Verdift, as of the Powd- 
er, of Government over the Courts of Law, and 
the upper Houfc of Parliament. 

With regard to Libels, the Writer afl&rts, that 
the Falfchooa is of the EJfence of the Offence, and 
muft therefore he proved. Here he has indeed 
confirmed his Doftrine by the Authorities of 
X^awyers. Of what Nature are they ? The Ar- 
guments of Counfel at the Bar \ a Sayirtg faid to 
have been always faid by a Judge, and a Paflagc 
from Hawle^s Treatife on the Duty 'of petty 
Juries, refpeding a Cafe, which by Hypothejis is no 
Crime in Pa£l or Law, though worked up by fpe- 
cial Aggravation in the Indidlmcnt or Information, 
where that Author very properly fays, '*the Jury 
♦* ought* to find not Guilty ; as alfo where it appeart 
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«• that there was no FaKhopd, Scandal, or Malice 
<« in thq.Faft.** 1 will freely admit, that where ^U 
thofe. Qualities arc away> there can be no LJbel ; 
but I abfoluteiy deny that that Authority re- 
quires each as efTencial to the Crime \ and if ic 
did, I would wirfi the fame Aflertion deny it to be 
Law. in Oke 5. 125, it was refolvcd by the 
Court, that// is net material whether the Upel is 
tr^eorfal/ejov whether the party libelled beof^ooi 
mr ill Fame ; for the Party ^xtvtiiJhouU complain of 
an Ifijury done him in a regular Courfe of Law^ and 
not to revenge himfelf by the odious Courfe of 
IJheUing or othermfe. So in Hobart 253. J Libet 
is not to bejs(fiife4y though the. Contents be true, un- 
lefsin Aftipn on the C^ff. According to Lord 
Chief Juftice Holt^ fcandalous Matter is not ne- 
cef&ry to make a Libel ; and it is enough if the 
Defendant induces an ill Opinion to be had of 
the Plajntifif, 3d SalkeldziS. Salk. 417. In Haw^ 
kins Pleas of the Crown, Book i. c. 73 6. the 
Truth is no Juftification of a Libel^ becaufe if tru6 
ic is the more provoking ^ and no Man is to l^ 
Judge of his own Injury, Seft. 8. Upon the 
Strength of thofe Authorities, and the uniforni 
Podrine pf the Court of King's Bench in all In- 
didments for Libels, may I prefume to difpute 
,the Opinion of the Letter, and to contend that 
cthere is no Rule of Law more certain than tha:t 
a Libel cannot be juftified in an Indid:ment by 
th^ Truth ? 

The Reafon of the Law is moft wife in this rc- 
fpeft, as well as of the contrary Dodrine in Ac* 
(ions OQ the Cafe, {libels, whether true or falfe 
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in Faft,' muft In the Eye of the Lz^rf'Nec^ff 
hefalfe^ becaufe the Law regards every ons as in- 
nocent until judicially convifted of fomc Crime. 
It holds him undcfcrving cf the Reproaches hi^ 
Charafter contained rn the Libel ; and of Neccf^ 
iity therefore confiders ^he Libel z%falfe. In this 
Point of View, the Falfehood may be faid to be 
cflential to the Offence, becaufe every Libel in 
Law is falfe ; but as neceflaryvto be proved, it 
is certainly not fo. Indeed the Matter of Libels 
confiding for the mod Part in general Reflexions 
upon Character is of fuch a Nature as to be inca- 
pable of being proved. But even where they caii 
be proved, will the Law fuflPer a Perfon not ar- 
raigned of any Crime to be brought to Trial per* 
haps for his XAit^ in Juftification of a Libel char- 
fing him therewith, fo that inftead of receiving 
ledrefs for the Injury already received, he is him- 
felf to {land in the Light of the Accufed, and to 
defend himfelf as fuch ? But though the Perfoa 
Ihould be really Guilty, yet at the Time of Pub- 
liftiing the Libel, he was in the Eye of the Law 
an innocent Man, and ftands therefore with rcr 
gard to the Libel, in the fame fituation as if real- 
ly guiltlefs of the Crime. The Rtputation, and 
good CbaraSer of a Subjeft is no Icfs under the 
Proteftion of the Law, than his Life, Liberty,, 
or Property. It is indeed the mod valuably 
Rights the Lofs of which» 

>■ makes bimpoor indeed — 

and where, for any Injury received, he is no lefe 
intitled to the Juftrce of his Country againd the 

Offender 
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OfFeoder than for any other Crime *. But m 
Aftions where the Party comes not for Punifli- 
ment of the public Ofience^ but SatisfafUoa of 
the private Icyury* the Law. will, not consider a 
Perfbn really guilty of the Charge imputed to 
him, and indecent enough to demand Reparation 
for the Imputation of ivhat be was not alhamed 
to commit, as a proper Objeft of foch Satrsfac- 
tion ; and therefore admits Evidence of the 
Truth, 

Having thus obfcrved on the Dodrine of our 
Author on the Iwo Point* proposed, I will now 
take Leave of him. He /hall enjoy unmolefted 
his ideal Diftindiion of a£!ual and conJiru£live 
Crimes ; he fhall be at Liberty to fuppofe that 
there may htz Crime where is nan£lual Crime ; and 
that tho* a Libel is an Injury in the moft valuable 
Right we can pojfefs^ and in the Indiftment faid to 
be contra pacem Domini Regis ^ yet that it is not 
what the.L^w c^Hs a Breach of the Peace. 

After all, I will do Juftice to the Judgment 
and Underftanding of that Gentleman ; whatever 
others may be, I am perfuaded he is not the Dupe 
of his own Deceit, and does not expe£t to gain 

* The general Principle on which Libels have by 
many Judges and Writers been held Criminal, is its 
Tendency to a Breach of the Peace j whereas indepen- 
dent of its Tendency, the Ad itfelf carries a prefent In- 
jury to the Peace of another, and therefore to the Peace of 
the State. This Principle feems at firft to have taken Place 
with a View to bring Libels within the Jurifdi^tion of 
the Sur Chamber, 
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the Aflent of any one verfant in the Law to his 
Doftrine, but has fully atuined the End of his 
Labours, if falfe Principles^ partial ^uotatians^ ^ 
hearjay /tutbmties^ and fallacious Arguments^ can 
iniflead the Multitude of thofe 

^uos mala ftultitia et quofcunqtu infcitia vert 
Cacos agit. 
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